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j$xupx&t\x& (form* 

KINGS COUNTY. 

George B. Glover, 
a gainst 

V 

Lucy II. Glover, individually, 
and as Executrix of the Last 
Will and Testament of George 
B. Glover, deceased. 



This action was commenced on the 7th day of March, 
1890, by plaintiff obtaining a warrant of attachment 
against the property of the- defendant and an order 
directing thut t he service of the summons be made upon 
the defendant by publication. On the 15th day of 
March, 1890, the defendant appeared by Lord, Day & 
Lord, her attorneys, and thereafter and on the 17th 
day of March, 1890, a copy of the complaint was served 
upon them. The answer was served on the 10th day 
of May, 1890. Neither the complaint nor the answer g 
have been amended, nor has there been any change of 
the parties. 

The case came on trial before the Hon. Edgar M. 
Cullen, Justice, and a Jury, on November 19, 1891. 
By direction of the Court the jury rendered a ver- 
dict for the plaintiff, for $733.52, and the Court 
directed that the exceptions be heard in the first 
.instance at General Term. The within case contains 
all the evidence material to the issues. 
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4 N. Y. SUPREME COURT. 



George B. Glover, 

Plaintiff, 

against 

Lucy H. Glover, individually 
and as Executrix of the last Will 
and Testament of George B. 
Glover, deceased, 

Defendant. 



Trial desired in 
the County of 
Kings. 

Summons. 



To the above named defendant. 

You are hereby summoned to answer the complaint 
in this action, and to serve a copy of your answer on 
the plaintiff's attorneys within twenty days after the 
service of this summons, exclusive of the day of service 
and in case of your failure to appear, or answer, 
judgment will be taken against you by default for the 
relief demanded in the complaint. 



Dated February 26, 1890. 

JAY & CANDLER, 

Plaintiff's Attorneys. 
Office and Post Office Address, 

No. 48 Wall Street, 

New York City. 



N. Y. SUPREME COURT, 

Kings County. 

\ 

George B. Glover, 

Plaintiff, 

against 

Lucy H. Glover, individually / 
and as Executrix of the Last Will 
and Testament of George B. 
Glover, deceased, 

Defendant. 

__/ 

The plaintiff* herein, appearing by Jay & Candler, 
his attorneys, for complaint in this action, states to 
the Court as follows, to wit: 

First. That heretofore and on or about the 5th day 
of October, 1885, the defendant's testator, George B. 
Glover, died in the City of Shanghai, China, leaving a 
certain paper writing, containing a testamentary dis- 
position of his estate, which was dated the 19th day 
of June, 1885, and duly signed and attested by him 
and that therein a reference was made to a previous 
will made by the testator, by which it was intended to 
refer to a certain will, bearing date on the 9th day of 
July, one thousand eight hundred and seventy-nine, 
to which two wills this plaintiff begs leave to refer, if 
needs be. 

Second. The plaintiff, on information and belief, 
states that the said first mentioned will was proved 
before the United States Court for the Consular Dis- 
trict of Shanghai, on the 24th day of November, 1885, 
as the will of said decedent, andthat a certain action 
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10 was commenced in this Supreme Court, by the above 
named Lucy H. Glover against Eva Glover, Executrix, 
&c, and another, for the purpose, amongst other things 
of establishing the said two wills as the last will 
and testament of the said George B. Glover, deceased, 
and that in and by a judgment made and efitered 
therein, it was adjudged that the said two above recited 
testamentary instruments constitute together the last 
will and testament of'said George B. Glover, deceased, 
and that they were thereby constituted as such. 

Third. This plaintiff states that the said last Will 
and Testament of George B. Glover, deceased, was duly 
transmitted to the Surrogate of the County of New 
I ^ York and recorded in his office and letters testamen- 
tary were duly issued thereon to the said Lucy H. 
Glover, on the day of , one thousand eight 

hundred and eighty-seven. 

Fourth. That in and by the said last Will and 
Testament of the said George B. Glover, deceased, 
the plaintiff' herein was left two certain legacies, one 
for five hundred dollars, and another for one hundred 
dollars, making in all the sum of six hundred dollars, 
bequeathed to the plaintiff by the defendant's said 
testator. 

Fifth. That the defendant herein is a non-resident 
of this State and resides in the city of Shanghai, China, 

12 

Sixth. That the plaintiff has demanded the payment 
of the said legacy, both of the defendant and of her 
legal representatives in this State, and that the 
defendant or her legal representatives have neglected 
and refused to pay the same, although more than one 
year has elapsed since the granting of Letters Testa- 
mentary on the estate of defendant's testator, and 
although the defendant has received from the estate 
of the said George B. Glover, deceased, funds and 
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property more than sufficient to pay the said legacies jg 
and all other legacies given by the said will, together 
with all the debts and obligations of the said testator, 
and that as the plaintiff is informed and believes the 
said defendant, notwithstanding the premises, claims to 
hold the whole of the said estate freed from the said 
legacies, and she has accordingly appropriated all the 
said estate, as well real as personal, to her own use. 

Wherefore, the plaintiff demands judgment against 
the defendant for the sum of six hundred dollars, with 
interest thereon from the 7th dav of March 1888, to- 
gether with the costs of this action. 



City and County of New York, ss. 

George B. Glover, being duly sworn, says: that he 
is the plaintiff in the above entitled action. That he 
has read the foregoing complaint and knows the con- 
tents thereof, and that the same is true to his own 
knowledge except as to the matters therein stated to be 
alleged on information and belief, and that as to those 
matters, he believes it to be true. 



JAY & CANDLER, 

Attorneys for Plaintiff, 

48 Wall Street, 

New York. 
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GEO. B. GLOVER. 



Sworn to before me, this 
26th day of February, 1890. 
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Robert W. Candler, 
Notary Public, 

Kings County, 
Certificate filed in New York County. 
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16 NEW YORK SUPREME COURT. 



George B. Glover, 
against 

Lucy H. Glover, individually 
and as Executrix of the Last 
Will and Testament of George 

S3 

B. Glover, deceased. 



^ The defendant by Lord, Day & Lord, her attorneys, 
answering the complaint respectfully shows: 

First. She admits that on or about the 4th day of 
October, 1885, George B. Glover, late of Shanghai, 
China, departed this life in that city, leaving two cer- 
tain paper writings in the nature of testamentary 
dispositions of his estate, one dated on the 19th day of 
June, 1885, the other, bearing date July 9, 1879, and 
that in and by the judgment of this Court for the 
First Department in a certain action in which the 
defendant herein was plaintiff, and Eva Glover as 
Executrix of Charles H. Glover, deceased, and Jane 
Vanderveer,were defendants, it was adjudged that the 
s.iid testamentary instruments constituted the last 
18 Will and Testament or the said George B. Glover, 
deceased. 

Second: The defendant admits that" the said last 
Will and Testament of the said George B. Glover 
consisting of the two instruments above referred to, 
was duly transmitted to the Surrogate of the County 
of New York, and that letters testamentary were 
issued by him to the^defendant on or about the 
day of ' 1887. 
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Third: The defendant denies that by the said Will 19 
of the said George B. Glover the plaintiff was left any 
legacies, and alleges the fact in that regard to be that 
while the instrument of July 9, 1879, purported to 
give to the said plaintiff two legacies of the sums of 
$500 and $100 respectively, such legacies were pay- 
able out of securities specificall}' enumerated in the 
said Will, and that of the said securities a portion was 
specifically bequeathed to this defendant, by the 
instrument of June 19, 1885, and the residue converted 
into other securities which were also specifically 
bequeathed to her by that instrument of and 
t lie defendant alleges that the provisions of the 
instrument of July 9, 1879 in so far as the said instru- 
ment purported to give any legacies to the plaintiff, 20 
are inconsistent with the instrument of June 19, 1885, 
and have been revoked by it. 

Fourth: The defendant denies that she has received 
from the estate of the said George B. Glover property 
or funds sufficient to pay the legacy to the plaintiff as 
well as the other legacies given by the instrument of 
July 9, 1879, standing on the same footing with the 
legacy to the plaintiff, if the provisions of said instru- 
ment in that regard are to be considered as still in 
force, and she admits that she claims that said lega- 
cies have been revoked, but she denies that she has 
appropriated the said estate or any portion thereof, 
to her own use except in so far as the same was ^| 
bequeathed to her or has been conveyed to her by the 
heirs of said testator. 

Wherefore the defendant demands that the com- 
plaint may be dismissed with costs. 

LORD, DAY & LORD, 

Defendant's Attorneys. 
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22 City and County of New York, ss: 

Franklin B. Lord, being duly sworn doth depose 
and say: that he is one of the attorneys for the deien. 
dant in this action, that he has read the foregoing an- 
swer and knows the con tents thereof and that the same 
is true as to his own knowledge except as to matters 
therein stated to be alleged on information and belief, 
and that as to those matters he believes the same to be 
true. 

Deponent further saith, that the grounds of his 
belief as to all matters not stated upon his knowledge 
are, that he lias been since 1886, the defendant's couri. 
sel in matters relating to the estate of the said George 
B. Glover, deceased, and is familiar with the provi- 

23 sions of the WilKof said deceased and of the trans- 
actions- of the defendant as executrix thereof, and 
that the defendant is not now in this State. 



FRANKLIN B. LORD. 



Sworn to before me this 



10th day of May, 1890. 



Wm. Volkel, 



Notary Public, 

City andCounty of N. Y. 



24 
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SUPREME COURT, 
Kings County. 
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George B. Glover, 
against 

Ltjcy H. Glover, individually, ^ ^ase. 
and as Executrix of the Last Will 
and Testament of George B. 
Glover, deceased. 



APPEARANCES. 

For plaintiff, Flamen B. Candler, Esq., 
For defendant, Franklin B. Lord, Esq. 

Plaintiff's counsel puts in evidence exemplified copy 
of the Last Will and Testament of George B. Glover, 
marked Exhibit 1. 
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Exhibit No. 1. 

The People of the^State of New York, by the grace 
of God, free and independent; to all to whom these 
presents shall come or may concern, Greeting: 27 

Know ye, that we, having examined the records and 
files in the office of the Surrogate of the County of 
New York, do find there remaining a certain record 
of the exemplified copy of a judgment of the Supreme 
Court of the State of New York, in the matter of the 
estate of George Bunker Glover, deceased, which was 
filed and admitted to probate as the Last Will and 
Testament of said deceased, on the 26th day of 
February, in the year one thousand eight hundred 
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28 'dud eighty-seven, in the words and figures following, 
to wit: 

J, George Bunker Glover of Shanghai, in the Empire 
of China of the Chinese Imperial Maritime Customs 
Service, do hereby declare this to be my last Will and 
Testament. 

1 hereby declare, that all land, stocks, shares, securi- 
ties and other property which I have at any time here- 
tofore placed or registered or transferred or caused to 
be placed or registered or transferred in or into the 
name of my wife, Lucy Hooper Glover, are respective- 
ly her sole and absolute property. 

I devise and bequeath unto my said wife all land 
and house property belonging to me in China. 
99 I give and bequeath unto my said wife all shares 
belonging to me in the following corporations and 
companies namely, 

The Hong Kong and Shanghai Banking Corpora- 
tion. 

The^Shanghai Cargo Boat Company. 

The Pootung Dock Company. 

The Sangtze Insurance Company, ^Limited. 

The Hong Kong Fire Insurance Company, Limited. 

The Shanghai Water Works Company, Limited. 

The Shanghai Gas Company and the China Fire 
Insurance Company, Limited. 

All the bonds belonging to me in the Chinese Im" 
perial Government Loan of 1881, all my United States 
Four per cent Consols, my United States bonds for 
Four thousand two hundred dollars, bearing interest 
at four per cent. My bonds in the Ottoman six percent 
loan of 1869 or the bonds or securities into which the 
same have been or may be converted, the sums of Four 
thousand Taels Shanghai Sycee, and Two thous- 
and Taels Shanghai Sycee on fixed deposit in my name 
with the said Hong Kong and Shanghai Banking Cor- 
poration, the sum of One thousand dollars owing to 
me from F. K. Talbot of New York and all other 
moneys, stocks, funds, shares, and securities in China 
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or elsewhere in Asia belonging to me, and also all my 31 
goods, chattels and personal effects in China or else- 
where in Asia. 

To hold the same unto my said wife for her absolute 
use and benefit but subject to the payment thereout 
by my said wife of any debts that may be owing by 
me in China, and any expenses payable in China or 
elsewhere in Asia in connection with me or my estate. 

And I appoint my said wife sole executrix of 
this.'my will hereby revoking all other testamentary 
writings heretofore made by me, save and except so 
much of the will made by me in the United States in 
or about the year One thousand eight hundred and 
seventy, shortly after my marriage to my said wife as 
is not inconsistent with thisjpresent will, it being my g 
desire and intention that subject to the provisions of 
this present will being in the first instance fully ob. 
served and carried out my said previous will shall still 
remain in full force. 

In Witness whereof, I have hereunto set my hand 
this nineteenth day of June, one thousand eight hun- 
dred and eighty five. 

GEO. B. GLOVER, 
Signed by the said testator, 
George Bunker Glover as and 
for his last Will and Testa- 
ment, in the presence of us pre- 
sent at the same time, who at 
his request, in his sight and 
presence, and in the presence of 

e&ch other have hereunto 83 
subscribed our names as attest- 
ing witnesses, the two inter- 
lineations opposite to which 
our initials are placed having 
first been made. 

R. E. Wainwright. 

Shanghai, 

Solicitor 

H. Edgar Hobson. 

Commissioner of Customs, 
Shanghai. 
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34 Will ofG-eorge B. Q-lover dated June 9th, 1879 being 
the document referred to in his will dated June 19, 
1885, as u the will made by me in the United States in 
or about the year 1870." 

In the Name of Grod, Amen. J, Gfeorge Bunker Glover, 
of the City of Brooklyn in the County, and State of 
New York, being of sound mind and memory, and 
considering the uncertainty of this frail and transi- 
tory life do therefore make, ordain, publish and 
declare this to be my last will and testament. 

That is to say I have at present bonds in the 
Chinese Imperial Loan of 1877 to the extent of £3400, 
which are worth six per cent premium valued 
at, say $18,000 

25 shares in the Hong Kong & Shanghai 
Bank, valued £825 say 4,125 

£800 Egyptian Ducai Samch valued at 
£380 say " 1 ,900 

£2,500 Turkish Bonds of 1869 valued at 
£325 say 1,625 

80 Shares Shanghai Steam Navigation 
Company, say 1,200 

Due to me by the Hong Kong & Shanghai 
Bank, Shanghai, say 3,600 

Due to me by the National Bank of the 
Republic, New York, say 1,156 

Due to me by the Edward Davis of Canton 
say 1,189 
Due to me by the J. E. Jenkins, say 260 
, " " " J. D. Campbell, say 185 
" " " G. Deking, say 100 
" " " Credit Lyonnais, Paris I 

336.16 fcs. f 67 
Due to me bv the H. Batchelor 50 
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All valued at about $33,457 
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From the above is to be deducted 
Amount due Hong Kong & Shanghai 
Bank of London about 
War Testimonial Fund, 
Robert Hart spent by him for me on my 



2.500.00 
680.61 



voyage home from China, in 1878, 
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Leaving available for distribution, say $30,214.00 

v rhis sum Fgive, bequeath and dispose of as follows 
to wit* 

To my brother Charles, the sum of two thousand 
five hundred dollars. 

To my sister Harriet Jane, the sum of two thousand 
dollars. 

To my much beloved mother the sum of three thou- 
sand dollars. 

To my niece Minnie Otheman Glover, the sum of 
one thousand dollars. 

To my nephew Charles Gardner Glover, the sum of 
five hundred dollars. 

To my niece Eva Ball Glover, the sum of three 
hundred dollars. 

To my niece Bessie Glover, the sum of two hundred 
and fifty dollars. 

To my niece Margy Glover, the sum of two hundred 
and fifty dollars. 

To my nephew George Bunker Glover, the sum of 
five hundred dollars. 

To my nephew. George Glover Vanderveer, the sum 
of five hundred dollars. 

To my niece Lily Vanderveer, the sum of three 
hundred dollars. 

To my niece May Vanderveer, the sum of two hun- 
dred and fifty dollars. 

To my nephew John Vanderveer, the sum of Two 
hundred and fifty dollars. 

To my cousin Deborah G. Brown the sum of Two 
hundred and fifty dollars. 
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To my beloved wife the sum of Four thousand dol- 
lars, for a specific object, referred to in a memorandum 
attached to this document, and I give, bequeath and 
devise all the rest, residue and remainder of my per- 
sonal estate as shown in the foregoing statement to my 
beloved wife Lucy. 

The Chinese Government owe me as a retiring allow- 
ance to date, above £2,500 say dollars 12,500; when 
this is collected I give, bequeath and dispose of the 
amount as follows, to wit. 

To my mother the sum of One thousand five hundred 
dollars. 

To my niece Minnie Otheman Glover, the sum of 
Five hundred dollars. 

To my nephew Charles Gardner Glover, the sum of 
Two hundred dollers. 

To my niece Eva Ball Glover the sum of Two hun- 
dred dollars. 

To my niece Bessie Glover the sum of One hundred 
and fifty dollars. 

To ray niece Margy Glover the sum of One hundred 
and fifty dollars. 

To my nephew George Bunker Glover the sum of 
One hundred dollars. 

To my niece Lily Vanderveer the sum of Two hun- 
dred dollars. 

To my niece May Vanderveer the sum of One hun- 
dred and fifty dollars. 

To my nephew George Glover Vanderveer the sum 
of Two hundred dollars. 

To my nephew John Vanderveer the sum of Two 
hundred dollars. 

To my brother's wife Eva the sum of Five hundred 
dollars. 

To my cousin Deborah G. Brown the sum of One 
hundred and fifty dollars. 

To my god-child Charles E. G. Simpson the sum of 
Two hundred and fifty dollars. 

To my beloved wife the sum of Two thousand dollars 
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for the same specific object as the four thousand dol- 43 
lars referred to, and I give, bequeath and devise all the 
rest, residue and remainder of my personal estate to my 
beloved wife Lucy. 

I give, bequeath and devise to my beloved wife Lucy 
all the curiosities, books, household furniture, linen 
and pictures that I die possessed of. 

I give, bequeath and devise to my brother-in-law 
John R. Vanderveer the watch that I am at present 
wearing. 

I wish that my collection of Chinese coin as well as 
all the books, both English and Chinese which refer to 
them, be given to the Smithsonian Institution at 
Washington. 

Likewise, I make, constitute and appoint my brother ^ 
Charles and my wife Lucy to be executors of this my 
last Will and Testament. 

In Witness whereof I have hereunto subscribed my 
name and affixed my seal this Ninth day of July, in the 
year of our Lord one thousand eight hundred and 
seventy-nine. 

GEO. B. GLOVER. 

The above instrument was subscribed by the said 
George Bunker Glover in our presence and acknow- 
ledged by him to each of us and he at the same time, 
published and declared the above instrument so sub- 
scribed to be his last Will and Testament; and we, at 
the testators request, and in his presence have signed 45 
our names as witnesses hereto, and written opposite our 
names our respective places of residence. 

J as. Edw. Jenkins, 110 Cambridge Place, Brooklyn. 
Alex. Munn, '217 Union 'St, Brooklyn. L. I. 

All which we have caused by these presents to be 
exemplified, and the seal of our said Surrogate's Court 
to be hereunto affixed. Witness, Rastus S. Ransom 
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46 Surrogate of the City of New York, the fifth day of 
January, in the year of our Lord one thousand eight 
hundred and ninety-one, and of our independence, one 
hundred and fifteenth. 

[l. s.] james f. Mclaughlin, 

Cleric of the Surrogate Court, 

I, Rastus S. Ransom, Surrogate of said County, and 
sole presiding Magistrate of the Surrogate's Court, do 
hereby certify that James F. McLaughlin, whose name 
is subscribed to the preceding exemplification, is the 
Clerk of the said Surrogate's Court of the County of 
New York, and that full faith and credit are due to his 
^ official acts. 1 further certify that the seal affixed to 
the exemplification, is the seal of our said Surrogate's 
Court, and that the attestation thereof is in due form 
and according to the form of attestation used in this 
State. 

Dated New York, January 5, 1891. 

RASTUS S. RANSOM, 

Surrogate. 

State op New Yory. ) 

r SS 

City and County of New York, J 

I, James F. McLAUGHLiN,Clerk of the Surrogate Court 
of the County of New York, do hereby certify that Ras- 
45 tas S. Ransom, whose name is subscribed to the preced- 
ing certificate, is the presiding magistrate of the Surro- 
gate's Court of the County of New York, duly elected, 
sworn, and qualified, and that the signature of said 
magistrate to said certificate is genuine. 

In testimony whereof I have hereunto set my hand 
and affixed the seal of the said Court, this fifth day of 
January, 1891. 



[l. s.] james f. Mclaughlin, 

Olerh of the Surrogate Court. 



17 



George B. Glover, the plaintiff, called as a witness 
in his own behalf, testified as follows: 

lam the George Bunker Glover mentioned in the will 
to whom $500 was given and the person named in the 
following clause. "To my nephew, George B. Glover, 
the sum of $100." 

Plaintiff's counsel calls upon ^defendant's counsel to 
produce a letter written by Mr. Glover to his aunt on 
November 14th, 1889, and defendant's counsel states 
that he lias not the letter. 

Examination of plaintiff continued. 

I wrote a letter to my aunt in China on November 
14th, 1889. I got her address from Mr. Lord, her 59 
counsel. I have forgotten now what address he gave, 
me whether it was Shanghia or Canton, but whatever 
address I got from him I put on the letter Shanghai or 
Canton in China. I mailed that letter to her. I have 
the original draft of that letter. 

Preliminary cross-examination by Mr. Lord. 

Q. When did you ask me for Mrs. Glover's ad- 
dress? 

A. Well, it was in the neighborhood of the 14th 
of November, 1889. 

Q. Did you see me in person? 

A. Yes, sir; I came to your office and saw you. 

Q. And what did I say to you? 51 

A. I asked you what Mrs. Glover's address was 
and you replied — you gave U to me. 

Q. Did I say that I knew her address, or that I 
thought it was so and so? 

A. Well, I couldn't say. 

Q. You couldn't say? 

A. I couldn't say that, no. I knew you gave me 
her address; you said that was her last address to 
me. 

Q. But I didn't tell you that that was her present 
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address. Isn't it a fact that what I said to you was 
that the last letter I had received from Mrs. Glover 
was dated at a city in China, but that I could not tell 
where she was at the time we were speaking? 

A. You said to me that Mrs. Glover's address is so 
and so. I have forgotten whether it was Shanghai or 
Canton. It was one of these two; and that that was 
the address that you had of her. 

Q. I didn't say she was then at that city? 

A. No, I don't think you did. 

Q. In other words I said to you that the last ad- 
dress I had received from Mrs. Glover was so and 
so? 

A. Yes, that was her last address. 
Direct examination resumed. 

The paper now shown me is a copy of that 
letter. 

Mr. Candler offers the copy in evidence. 
Mr. Lord: 

We received a notice to produce yesterday after- 
noon. This case was on the calendar last June. I 
received a notice yesterday afternoon to proJuce a 
paper which was not in my custody — a paper sent to 
a city in China, and I know if she ever received it ? 
she never sent it to me. Under those circumstances 
when the defendant is abroad are they not obliged to 
give longer notice to produce than twenty-four 
hours? 

The Court: 

I will let it in so far as it makes a demand for the 
property. 

Objection overruled. Exception taken. 
The Court: 

That is only admissible, of course, to show a de. 
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mand. If there are any other declarations in that 55 
letter it is not competent. 

Objection overruled. Exception taken. 

Exhibit No. 2. 

March 14, 1889. 

Mrs. Lucy H. Glover, 
My Dear Aunt Lucy: 

At the time of the death of Uncle George he left 
two wills which were together proved as his last will 
and testament by a judgment of the Supreme Court of 
"■/he State of New York, in your suit against my 
mother and Aunt Jane, and letters testamentary were 56 
duly issued to you some time in the year 1887, I 
believe. 

By one of those wills Uncle George left me two 
legacies, one for five hundred dollars and the other 
for one hundred dollars, but as yet neither of them has 
ever been paid to me. 

As I have been told that most of the legacies 
bequeathed in that will have been paid by you I 
thought that perhaps you might have overlooked the 
bequest made to me, and so have written this note to 
bring it to your attention and I trust you will favor 
me with an answer at your early convenience, saying 
when they will be paid. 

Hoping you are very well, I remain g/j- 
Your loving nephew, 

GP20RGE B. GLOVER. 

1 received no answer to that letter. After I waited 
about four months, I think, the time for a letter to 
go to China and back again, I wrote to Mr. Franklin 
B. Lord on the subject. The paper handed me is the 
letter I wrote to Mr. Lord. 

Letter read in evidence marked Exhibit 3. 
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58 Exhibit No. 3. 

1259 Bedford Ave., 
Brooklyn, Feb. 4th, 1890. 

Franklin B. Lord, Esq., 
120 Broadway, 
New York. 
Dear Sir: 

Some months ago I wrote to Mrs. Lucy H. Glover, 
of Shanghai, in regard to a legacy which was left to 
me b} her husband, the late Mr. George B. Glover by 
his will which was probated in this county in 1887, and 
under which she is acting. 

Not having heard from her and understanding that 
gg you ar<i still her attorney in this country I write to ask 
what, if anything, has been clone by Mrs. Glover in 
regard to paying this legacy? 

As I am informed that the other legacies mentioned 
in my uncle's will have almost all been settled long 
ago, I trust that you will favor me with an early 
reply to this letter and greatly oblige. 

Yours very truly, 
GEO. B. GLOVER. 



I received a letter in reply to that. 

The letter referred to, dated February 12th, 
1890, is read in evidence and marked Exhibit 4. 
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Exhibit No. 4. 

February 12th, 1890. 

George B. Glover. Esq., 
1259 Bedford Avenne, 

Brooklyn, N. Y. 

Dear Sir: 

Your note of February 4th, has not been answered 
on account of my absence from the City. 
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You are doubtless aware that Mr. George B. Glover fil 
left a will executed in China, in 1885. The legacy 
given to you by the will of 1879, we have advised Mrs. 
Glover, was revoked by the will of 1885. As you are 
doubtless aware, settlement was made in 1887 between 
your mother, Mrs. Eva 0. Glover and Mrs. Lucy H. 
Glover, in respect to a claim of Mr. George B. Glover's 
against your late father, and as part of this settlement 
of claims on the part of your mother, as executrix and 
individually, and also on the part of your brothers and 
sisters, to any legacies under the will of Mr. George 
B. Glover, were relinquished to Mrs. Lucy H. Glover. 
You were not of age at the time this settlement was 
made, and for this reason could not execute any 
releases or assignments, but I have always assumed g2 
that the circumstances which induced the other mem- 
bers of your immediate family to relinquish their 
claims, would induce you to pursue the same course, 
and I trust that on further consideration, you will 
appreciate that without regard to the validity or 
invalidity of your claim, there are sufficient reasons 
why you should not assert it. At the same time, as I 
have stated above, I do not think that you have any 
claim under your uncle's will. 

Yours truly, 

F. B. LORD. 

I have never received any part of either of the 
legacies of $500 or $100. After receipt of the letter 53 
just read from Mr. Lord I commenced this action, in 
the early part of March, 1890. I am acquainted with 
the handwriting of the defendant. The check now 
shown me is endorsed by Mrs. Lucy H. Glover. 

Q. Do you know of that check having been given 
to Mrs. Lucy H. Glover? 

A. Yes, sir; I remember. 

Check put in evidence marked Exhibit 5. 
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Exhibit No. 5. 



No. 156. 



Brooklyn, N. Y., May 23d, 1889. 



The National City Bank of Brooklyn pay to Mrs. 
Lucy H. Glover, individually and as executrix of 
George B. Glover, deceased, or^order, thirty-five hun- 
dred dollars. 



Stamped on the face. 

Certified, National City Bank of Brooklyn. 
Endorsed: 

Pay to the order of A. M. Townsend, Esq., for ac- 
count of Lucy H. Glover. 

Lucy H. Glover, individually and as executrix of 
65 George Glover, deceased. 

Pay to the ord.r of the Hong Kong & Shanghai 
Banking Corporation. 



For deposit in the National City Bank for credit of 
agency Hong King & Shanghai Banking Corporation. 

A. M. Townsend, Agt. 

I am acquainted with the handwriting of Eva C. 
Glover, the executrix, who signed that check. She 
is my mother. I keep her bank accounts and affairs 
and this check was returned as a paid check through 
her bank accounts. 

Q. Do you know Mr. Townsend's handwriting? 

A. No, sir; 1 don't know. 

Q. [Handing witness check.J Will you be kind 
enough to look at the check now shown you and say 
whether that was a check given to Mrs. Lucy H. 
Glover's attorneys, Lord, Day & Lord, by your 
mother as executrix. By whom was that check 
signed? 

A. The check was signed by my mother, Eva C. 
Glover, as executrix. 



$3,500. 



Eva C. Glover. 



A. M. Townsend. 
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Q. And endorsed by Lord, Day & Lord, attorneys 67 
for defendant? 

A. It is drawn to your order and by you endorsed 
to the order of Lord, Day & Lord, attorneys for 
Lucy H. Glover, and by them endorsed for deposit, 

Check offered in evidence. Objected 
to as immaterial, irrelevant, and incom- 
petent. Objection overruled. Exception 
taken. 

Check marked Exhibit 6. 
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No. 206. New York, May 3, 1888. 

The National Park Bank of New York. 

Pay to the order of Flamen B. Candler seventy- 
eight hundred and sixty- three 41 /ioo dollars. 
$7,863. 41 /ioo 

Estate of Charles H. Glover, dec'd, 

by Eva C. Glover, Executrix. 

Stamped on face: Certified, National Park Bank. 
Endorsed: 

Pay to the order of Lord, Day & Lord, attorneys 
for Lucy H. Glover. 

Flamen B. Candler. 

For deposit in Gallatin National Bank to the credit of ^ 
Lord, Day & Lord. 

Lord, Day & Lord, 
Attorneys for Lucy H. Glover. 

The check was given to pay a mortgage which was 
given by my mother, as executrix to Lucy H. 
Glover individually and as executrix, in part of the 
settlement which has been referred to in Mr. Lord's 
letter, Exhibit 3. The $3,500 check was part of the 
same transaction. The paper now shown me signed 
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^0 by the defendant individually and as executrix was 
also given at the time ofthe closing of the transaction 
between my father's estate represented by my mother, 
executrix, and my uncle's estate, represented by the 
defendant in this action as executrix of his will. 

Paper offered in evidence. Objected to 
by defendant's counsel. Objection over- 
ruled. 

Paper marked Exhibit 7. 

Exhibit No. 7. 

Tl This Indenture, made this twenty-first day of May, 
one thousand eight hundred and eighty-seven, between 
Lucy H. Glover, widow of George B. Glover, late of 
Shanghai, China, individually and as the duly qualified 
and acting executrix of the last will and testament of 
the said George B. Glover, deceased, party of the first 
part, and Eva C. Glover, widow of Charles H. Glover, 
late of the City of Brooklyn, State of New York, 
deceased, individually and as the duly qualified and 
acting executrix of the last will and testament of said 
Charles H. Glover, ^deceased, party of the second part, 
witnesseth: 

That, for and in consideration of the sum of twenty- 
three thousand five hundred and fifty-two dollars and 
fj2 sixteen cents, paid as follows: namely in the relin- 
quishment by the party of the second part, of a certain 
claim for two thousand six hundred and fifty-two 
dollars and sixteen "cents, expended upon the houses 
known as No. 'J99 Carlton Avenue and No. 139 South 
Elliott Place in the City of Brooklyn, conveyance of 
the interest of the said party^of the second part in 
those two houses, which said interest is hereby fixed or 
estimated by the party of the second part at two thou- 
sand dollars, the assignment to the party of the first part 
by the persons entitled thereto, of all their respective 
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claims to the following legacies mentioned in the will 
of said George B. Glover, namely, to said Charles H. 
Glover $2,500; to the said party'of the second part, the 
sum of $500; to Eva Ball Glover the sum of $500; 
to Bessie Glover the sum of $400; and to Margy 
Glover the sum of $400, and the payment of the sum 
of $15,000, (namely $3,500 in cash and $11,500 in two 
bonds and mortgages), paid or secured, to be paid by 
the party of the second part to the party of the first 
part, at or before the ensealing and delivery of these 
presents, the receipt of all which considerations 
is hereby acknowledged, (said considerations being 
expressed as aggregating the sum of Twenty-three 
thousand live hundred and fifty-two dollars and six- 
teen cents, at the request of the party of the second 
part, with the express understanding that nothing 
herein contained shall be deemed as an admission or 
recognition by the party of the first part of the 
validity of said legacies or of the value of the inter- 
est of the party of the second part in said houses, hath 
released and discharged, and by these presents doth re- 
lease and discharge the said party of the second part 
individually and as widow as aforesaid, and as exec- 
utrix of the last Will and Testament of the said 
Charles H. Glover, deceased, and also as sole devise 
and lngatee of the said Charles H. Glover, and other- 
wise of and, from all claims and demands, accountings 
or liabilities which now exist, in favor of the said 
party of the first part, or of the estate of the said 
George B. Glover, deceased, or which she might assert 
either individually or as executrix as aforesaid, against 
the said party of the second part or against the estate 
of the said Charles H. Glover, deceased, arising from 
or growing out of any matter, cause or thing whatso- 
ever, or out of any moneys or other property received 
by the said Charles H. Glover, in his lifetime, or by 
the said party of the second part, in any capacity 
whatsoever, since his decease, belonging to the said 
George B. Glover, or in which lie or his estate was 
or has been in any manner interested, or arising from 
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(j or growing out of any business transaction between 
the said Charles H. Glover and George B. Glover, 
of any and every nature and kind whatsoever, or 
arising or growing out of the receipt of rents, or in- 
come or profits from the houses and premises No. 299 
Carlton avenue and No. 139 South Elliott Place, in 
the City of Brooklyn, either by the said Charles H. 
Glover, or by the said party of the second part, and 
all other claims and demands whatsoever, which the 
said party of the first part in either or any capacity 
hereinbefore mentioned, or otherwise, now has or may 
have by, from or by reason of any cause matter or 
thing, act of omission heretofore existing done, or 
omitted by the said party of the second part, in either 
, or any of the capacities hereinabove mentioned, or by 
1 the said Charles II. Glover in his lifetime. 

And the said party of the first part doth covenant, 
promise and agree with the said party of the second 
part that she will well and truly indemnify and hold 
harmless said party of the second part, and the estate 
of the said Charles H. Glover, deceased, from all 
claims which may be made by any trustee or trustees 
named in or who have been or shall be appointed as 
trustees under a certain marriage settlement exe- 
cuted between the said George B. Glover and the 
said Lucy H. Glover for rents received by the said 
Charles H. Glover in his lifetime, or by the said Eva 
C. Glover since his decease, from the said houses and 
premises No. 299 Carlton Avenue and No. 139 South 
8 Elliott Place in the City of Brooklyn.. 

In witness whereof the said party of the first part 
has hereunto set her hand and seal the day < nd year 
aforesaid. LUCY H. GLOVER, 

Individually and as Executrix of 

Geo. B. Glover, dec ? d. 
Sealed and deliver in the presence 
of, the word, "or of the value of 
the interest of the party of the 
second part in said houses in- 
terlined" before execution. I 

Elihu B. Frost. 
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City and County of New York, ss* 

On the 13th day of Jane in the year 1887, before 
me personally appeared Lucy H. Glover, to me known 
to be the only qualified and acting executrix of the 
last will and testament of George B. Glover, deceased, 
to me personally known and known to me to be the 
individual described in, and who executed the forego- 
ing instrument and she acknowledged that she execu- 
ted the same. 

Elihu B. Frost, . 
Notary Public, 
Westchester County. 
Certificate filed in N. Y. County. 

During the time my aunt, the defendant, was in this 
country, while these matters were being settled, be- 
tween the two estates, and she was here on the busi- 
ness of the estate of my uncle, I was employed in the 
office of Jay & Candler, who represented the estate of 
my father. Lord, Day & Lord represented the defen- 
dant. I had personal knowledge of the transaction 
which resulted in this settlement, and I also have 
personal knowledge of the mortgages and different 
securities which were given, having been paid off". 

By the Court. 

Q. There was twenty-three thousand and odd dol- 
lars in this release; was that all paid over to her, or 
securities given to her for it in the way of mortgages? 

A. The greater part of that, yes. 

Q. Or was any part of that made up by the settle- 
ment of old claims, or was it paid either in money or 
securities? 

Mr. Candler: It is all detailed in the release — 
how it was paid. 

The Witness: Just exactly. 
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Q. According to this, there was $15,000 paid in 
either cash or securities. The legacies were combined, 
and the party of the second part released a cl im for 
$2,600 for moneys expended on the house and a con- 
veyance of the interest of the two houses estimated 
at $2,000. Was this money paid and these mortgages, 
that are described? 

A. All but one of them — one of them — 

Q. One of them is still outstanding? 

A. Still outstanding. 

Q. But the mortgage was given? 

A. Yes; the mortgage was given by Mr. Candler. 

By Mr. Candler. 

Q. Now, will you answer that question. 

The question is, what moneys has Mr. Glover re- 
ceived, to your knowledge, in this estate, inde- 
pendently of the moneys which she says she has 
received, in her deposition? 

Objected to Objection overruled. Excep- 
tion taken. 

A. There was $15,000 

The Court: That question is objectionable because 
it calls for the contents of that deposition. You have 
got to ask him what moneys have been paid to this 
defendant, of his own knowledge. 

By Mr. Candler: 

Q. Please state what moneys were paid Mrs. 
Glover, of your own knowledge, as the executrix of 
your uncled estate? You can refer to that memoran- 
dum. 

Objected to as calling for the witnesses's 
conclusion, as to what moneys were paid her 
as executrix. Objection overruled. Exception 
taken. 
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A. She received $15,000 under this release, $3,500 85 
in cash, and two mortgages amounting to $11,500, 
one of which has since been paid, and the other is 
still outstanding, but is still in the name of Lucy H. 
Glover, as executrix. 

Q. That last mortgage is for how much? 

A. For four thousand dollars. And she received 
from the sale of real estate, as appears by the 
deeds 

The Court: Objection sustained — that you may 
show by the deeds. 

The WiTxYESs. Well, that is all that I can swear to. 

By the Court: ^6 
Q. Then all you know of personally is your 

mother's transaction with your aunt? 
A. Yes, sir; that is all. 

Q. And you know that she got $15,000 either in 
cash or securities, besides releasing the other claim? 
A. Yes, sir. 

The defendant has not tiled any inventory of the es- 
tate of George B. Glover, deceased, nor have there 
been any proceedings for an accounting or otherwise. 

Qr oss-examination: 

I was in the employ of the firm of Jay & Candler when 
the settlement of June, 1887, was made. Mrs. Lucy H. 
Glover made claims against my mother at that time 87 
The nature of them was, some claims against her as 
executrix of her husband's estate against my mother 
as executrix of my father's estate. They were based 
on some real estate speculation that Mr. George B. 
Glover and Mr. Charles H. Glover had of Brooklyn 
property, that was owned by them jointly, although 
it stood in the name of my father for convenience. 
George B. Glover had an interest in that property. 
Mrs. Glover made so many claims that I couldn't tell 
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$g you exactly what she claimed. At any rate, she 
claimed that my father had said that there was in the 
neighborhood of $20,000, coming to my uncle's es- 
tate as a result of this real estate speculation. She 
claimed, in respect to the two houses, 189 South 
Elliott Place and 299 Carlton Avenue, that they had 
been given to her by a marriage settlement entered 
into by her husband and herself before their mar- 
riage. 

She claimed that under the marriage settlement she 
was entitled to the rent of those houses and that that 
rent had been received by my father during his lifetime 
for a considerable period, but afterward she waived 
that claim. 

89 ^' ^° ner c ' a ' rns were P art b 7 ^ n aspect to the es- 
tate of her husband and partly in respect to matters 
belonging to her or which she claimed to belong to 
her individually, were they not? 

A. Well, she claimed that, but afterwards she said 
she didn't claim it. 

By the Court: 

Q. But originally the claim was partly based 
then on her own right and not on the right of her 
husband? 

A. Yes, sir; the original claim. 

By Mr. Lord: 

Q. You had nothing to do personal!}' with the 

90 negotiations between Mrs. Lucy H. Grlover and your 
mother, had you? 

A. No, sir. 

I never saw you personally in connection with the 
transaction in May or June, 1887, except as a messen- 
ger from Mr. Candler. All the negotiations and all 
the statements were had with Mr. Candler, or with my 
mother directly. 1 know nothing as to what passed 
between you or your partner and Mr. Candler, or be- 
tween Mrs. Lucy H. Glover and my mother except so 
far as I was there at times when I was in the room. 
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By the Court: 01 
Q. Were you there at times? 
A. Yes, sir. 

Q. And did you hear something? 
A. Yes, sir; I was in the office there. 
Q. And heard the negotiations or parts? 
A. Heard the negotiations or parts of them at 
different times. 

By Mr. Lord: 

Q. And your knowledge of the transaction is 
derived from what you heard while you were incident- 
ally in the office during these interviews? 

A. No, sir; I was there all the time; I was in the 
office all the time — 92 

Q. You don't mean in Mr. Candler's private office? 

A. No, not all the time. 

PLAINTIFF RESTS. 



Defendant's counsel moves to dismiss the complaint 
on the ground, in the first place, that the plaintiff has 
not proved that he is a legatee under the will of 
George B. Glover. 

In the second place, That the plaintiff' has not proven 
that the assets of the estate of George B. Glover were 
sufficient to pay the legacies. 

In the third place, That he has not proven any refu- 
sal on the part of the defendant to pay the legacy. 93 

In the fourth place, That he has not proven any 
conversion or misappropriation on the part of the de- 
fendant of the assets of the estate or of any portion 
of the assets of the estate. 

The Court. My construction of the will is that this 
was only an enumeration of the property and a state- 
ment of what generally he supposed he had, and that 
these legacies were all general legacies, and that if he 
had died leaving only enough to pay part of these 
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94 legacies of $10,000 the result, though it would have 
been hard in that case, as you say, would have been to 
deprive the widow of anv remainder, and to give it all 
to the legatees. I think here that this is a general 
legacy to the sum of $500, and that there has been 
enough shown to pav it. I do not see that t lie same 
result follows, as to the second. That is limited to a 
particular fund, and there is no evidence here to show 
what that fund was. 

Mr. Candler. Then I ask your Honor's leave to 
read one of the answers to a question put to the plain- 
tiff, to show that she has received of tiiat fund $13,000- 

Plaintiff's Counsel reads the 36th interrogatory, as 
follows: 

Q. When, if at all, was that retiring allowance col- 
lected or paid, and what was done with the proceeds 
other than so far as you know, or so far as appears 
from the books of the said George B. Glover? 

A. From a despatch on record, it appears that a 
retiring allowance of three thousand pounds was receiv- 
ed by my husband before 1883, but there is, to my 
knowledge, no record to show how he disposed of it. 
Plaintiff's counsel also reads from the fifth interroga- 
tory, as follows: 

A. There is no record to show what disposition he 
made of this sum, but I understand from him, that a 
certain amount of it was sent to his relatives in Brook- 
lyn. 

96 Defendant's counsel renews the motion to dismiss, 
the complant on the grounds before stated. 

Motion denied. Exception taken. 
DEFENCE. 

Defendant's counsel reads the Deposition of Mrs* 
Lucy H. Glover. 

First. What is your name and where do you re- 
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side? Are you the defendant in this action, and the 9^ 
widow of George B. Glover, deceased, and the 
executrix named in his will? 

A. My name is Lucy Hopper Glover; at present I 
am residing at Canton, China; am the defendant in 
this action; widow of George B. Glover, deceased, 
and executrix named in his will. 

Second. Where did the said George B. Glover 
reside during his lifetime, and where did he die? 

A. The said George B. Glover resided the latter 
half of his life in China, and died at Shanghai. 

Third. Did the said George B. Glover at the time 
of his death, to the best of your knowledge and. 
belief, own any bonds in the Chinese Imperial Loan gg 
of 1887, or any shares in the Hong Kong and Shanghai 
Bank, or any Egyptian Durai Sainch, or any Turkish 
bonds of 1869, or any shares in the Shanghai Steam 
Navigation Company? If you say that he did own 
any of the bonds above mentioned, or any shares in 
the corporations above enumerated, state where the 
said bonds or certificates for the shares in said 
corporations so owned by the said deceased, were at 
the time of his death? 

A. At the. time of his- death, George B. Glover did 
not, to the best of my knowledge and belief, own any 
bonds in the Chinese Imperial Loan of 1877;. or any. 
Egyptian Durai Sainch; or any Turkish bonds; or any 
shares in the Shanghai Steam Navigation Company. ^ 
He did own shares in the Hong Kong and Shanghai 
Banking Corporation, some of which were in London 
arjd some in Shanghai. 

Fourth. To the best of your knowledge and belief, 
were any sums of money due or owing to the said 
deceased at the time of his death, by. J. E. Jenkin s? 
J. D. Campbell, G. Detring, H. Batchelor, or the 
Credit Lyonnais of Paris? If so, state from which of 
the individuals or corporation above mentioned, such 
sums were due or owing, how much was due or owing 
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]()0 from each, and where the debtor resided at the time 
mentioned, and now resides? 

A. To the best of my knowledge and belief no sums 
of money were owing to my husband at the time of 
his death by J. D. Campbell, G. Detring, H. Batchelor, 
or the Credit Lyonnais of Paris. Soon after my 
arrival in New York in October, 1S86, Mr. J. E. Jen- 
kins sent to me a check for something under one hun- 
dred dollars ($100) which he said was due to my hus- 
band's estate. Mr. Jenkins was then living in Brook- 
lyn, New York. I do not know anything of Mr. 
Jenkins now. 

Fifth. Did the said, George B. Glover, after the 
' 9th of July, 1879, receive from the Chinese Govern- 
|q| merit any retiring nllowance? If so, state the amount 
of such allowance, when it was received and what 
disposition thereof was made by the said George B. 
Glover? 

A. Some time before 1883 my husband received a 
retiring allowance from the Chinese Government of 
three thousand pounds (£3,000). [There is no record 
to show what disposition he made of this sum; but 1 
understood from him that a certain amount of it was 
sent to his relations in Brooklyn, New York. It is 
right to add that under the u Rules of the Service 
"which my husband was in, * Retiring allowances' are 
"not necessarily to be issued to any employee, but 
"may be withheld or issued by the Inspector-General 
20.? u °f tne Imperial Maritime Customs, according to his 
"appreciation of individual merit; and they cannot be 
"willed away in advance;" and therefore the above 
sum of three thousand pounds (£3,000) would not have 
been available for distribution under the will of A. D. 
1879 ] Part in brackets excluded — exception by deft. 

Sixth. Do' you know any other matter or thing 
concerning the matters in question that may tend to 
the benefit and advantage of the defendant? If yea, 
declare the same fully and at large as if specially 
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interrogated in respect thereto? 103 

A. When his last illness came on, my husband was 
much troubled about his property that was in the 
hands of his brother Charles Glover. It comprised 
the bulk of what he possessed, and was in Brooklyn, 
New York. He got no accounts from his brother 
either of the large sums of money sent him in cash, 
the receipts of which were acknowledged regularly in 
letters; or of the sums coming in from sales of land — 
only promises of accounts. Eventually the hope was 
held out that there would be a settling up very soon; 
and that perhaps twenty thousand dollars might be 
sent to my husband, in place of from five to ten times 
that amount, which my husband stated he confidently 
expected to receive. Fearing that in the end when a J 04 
settlement would take place little would come to me, 
my husband one morning, about seven months before 
his death, without a word from me, gave me a bundle 
of papers, telling me to take care of them, as they 
were valuable, and forme and my sole use. I did not 
examine the parcel particularly until nearly three 
months later, when my husband told me to make a list 
of all the contents of the parcel, and to send for Mr. 
Wainwright, a lawyer in Shanghai, to make a will by 
which the whole contents of the parcel should be made 
formally and legally mine. I found that the papers con- 
sisted of scrip and safe custody receipts, for scrip and 
shares representing all the property my husband pos- 
sessed, apart from that in the hands of his brother, 
In giving his instructions to Mr. Wainwright, my hus- 
band said he wished his previous will to stand because 
it dealt with his Brooklyn property, from which he 
said much would come to me. What has come to me 
under my husband's 1879 will has fallen far short of 
what he expected it to be. Charles Glover's widow 
and executrix of his estate said that little was left by 
her husband at his death. So the presumption was 
that he must have spent on his family the large sums 
of my husband's which had come into his hands. I 
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106 was unwilling to bring the widow of Charles Glover 
into Court to answer for the large sums of money that 
were owing to my husband's estate, though I was 
strongly advised to do so. After much trouble, long 
and painful discussions, I agreed, as a compromise to 
accept fifteen thousand dollars ($15,000) in settlement 
of my claim on Charles Glover's estate, on the con- 
dition that no claim should be made on my husband's 
estate by any member of Charles Glover's family. 

Knowing, as they, the sons of Charles Glover, must 
have known, how much more of their uncle's money 
they had had the benefit of than their uncle expected 
or intended, and seeing by his last will that he had no 
thought of giving them any, I imagined their desire 

2Q^r on coming of age, would h;>vebeen to repay me as far 
as they were able what their father owed me, and not 
come to me to ask for money, which, of late years, my 
husband never thought of giving them. 

Excluded upon plaintiff's motion — exception. 
Mr. Candler. I object to all the at swer to that 
interrogatory [5th] after the words "and three thousand 
pounds," on the ground that it is not responsive, and 
as too general, and does not present the facts, and also 
on the ground that it is incompetent. 

Objection sustained, except as to what has 
already been admitted. Exception taken. 
Mr. Candler. I object to the answer to the 6th 
interrogatory, on the ground, first, that the witness is 

108 incompetent under Section 829 of the Code of Civil 
Procedure as the plaintiff derived title through or 
under a deceased person to wit: George B. Glover, 
deceased. Second, on the ground that it is not respon- 
sive; third, on the ground that it is incompetent; 
fourth, on the ground that it is irrelevant; fifth that 
it is immaterial; sixth, on the ground that it does not 
state facts, but arguments; and seventh, because it has 
already been shown that there was a settlement 
between the two estates, and a release had been given. 
Objection sustained. Exception taken. 
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Franklin B. Lord, called for defendant, testifies: 109 

During 1886 and 1887, I was the attorney for Mrs. 
Lucy H. Glover, and had to do with the settlement 
referred to by the plaintiff' in his testimony. The 
claims made by Mrs. Glover, at that time, were on 
behalf of her husband's estate, for certain moneys 
received by Charles H. Glover, her husband's brother' 
from her husband during his lifetime, as well as for 
the proceeds of real estate sold by Charles H. Glover, 
as the attorney for Mr. George B. Glover, or in which 
Mr. George B. Glover, had an interest. Individually, 
Mrs. Lucy H. Glover, claimed that under her marriage 
settlement she was the owner of the two houses 
139 South Elliott Place and 299 Carlton Avenue, 
in the City of Brooklyn, and that Mr. Charles H. 110 
Glover, was liable to her individually, in r spect 
to the rents of those houses, which he had col- 
lected for a number of years. After long negoti- 
ations, a settlement was arrived at by which 
securities and money amounting to $15,000 wa s 
paid over to Mrs. Lucy H. Glover. That payment was 
made in cash, $3,500, by assigning a mortgage, $4,000, 
and by giving the bond and mortgage of Mrs. Eva C 
Glover, $7,500. As part of the settlement, the plaintiff 
sisters assigned to Mrs. Lucy H. Glover the legacies 
given, or which they claimed had been given to them by 
their uncle's will. My firm made a charge against Mrs # 
Glover for services in the probate of the will and in 
negotiating and carrying out this settlement of $1,000. 1 1 1 
The $8,500, in cash was paid to Mrs. Glover herself in 
a check which was originally made to the order of my 
firm and which was endorsed over to her. I received 
Mrs. Eva C. Glover's bond and mortgage, and a bond and 
mortgage of $4,U00, which had been assigned to Mrs. 
Lucy H. Glover; afterwards Mrs. Eva C. Glover'sbond 
and mortgage was paid off. The proceeds were received 
by my firm and were invested by them for Mrs. Lucy 
H. Glover's account. The $4,000, bond and mortgage 
has not been paid off and still remains in my possession, 



38 



j] 2 in exactly the same shape in which it was when it was 
turned over to the defendant. The securities in which 
were invested the $7,500, received upon paymert of 
Mrs. Eva C. Glover's bond are also in the possession of 
my firm. We have, from time to time, paid over to 
Mrs. Glover certain small items of interest which we 
have received, but no payment has been made to her, 
on account of any item which could properly be con- 
sidered the principal of the estate. So that we have 
in our hands now the whole sum of $11,000, represented 
in part by the $4,000, bond and mortgage, and in part 
by securities purchased upon paympnt of the $7,500 
bond and mortgage. 

113 ^ R0SS " EXAMINED BY Candler: 

Q. In what was the $7,500, invested? 
A. I made a memorandum which I can't lay my 
hands on. 

Q. According to your best recollection? 

A. My recollection is that it was invested in — I 
think we bought — two thousand East Tennessee five 
per cent bonds, and invested $3,000 in a bond and 
mortgage and $1,600 in another bond and mortgage. 

Q. Have you those securities with you in Court? 

A. Not with me. 

Q. Can you testify from recollection in whose name 
those bonds and mortgages were taken? 

A. They were taken in the name of Mrs. Lucy EL 

114 Glover. 

Q. Individually? 
A. Yes. 

Q. And how about the investment of the securities? 
A. The securities are corporate bonds which are not 
registered. 

Q. Payable to bearer? 
A. Payable to bearer, yes. 

Q. And you hold those properties for her individu- 
ally? 

A. Well, I hold them for her as the case may be. 
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Q. That was $7,500. What did you do with the 115 
other four thousand dollars? 
A. The $4,000— 

Q. Have you accounted now for all? 
A. Yes; $3,500 was paid to Mrs. Glover in check, 
which has been produced. 
Q, She got that? 

A. She got that. What she did with it I don't 
know. 

Q. So that left only $11,500? 
A. Yes. 

The Court. That is, the $4,000 and $7,500 you 
account for? 

A. Yes. 116 

Mr. Lord. I would like to put in evidence this bond 
and mortgage from Sarah S. Hastings to Eva C. 
Glover. 

Received and marked Exhibits A and B. 

By Mr. Candler. Q. These houses that you speak 
of were transferred^ deeds executed by you, as attor- 
ney, in fact, were they not, or by George De Forest 
Lord? 

A. Yes, sir. 

Q. And you have power of attorney from Mrs. 
Glover individually to dispose of this bond and mort- 
gage, have you not? 

A. My impression is that I have. 

Br the Court. Has there ever been an accounting 
or settlement of the estate? 
A. No, sir. 

Q. She has discharged what she considers the 
claims? 
A. Yes. 

Q. And then assumed to hold the other part? 

A. Yes, well, no; I shouldn't say that she had 
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llg assumed to hold the other part; that has remained in 
statu quo. 

Q The disposition of the funds was that which you 
have stated; that is to say, $3,500 you gave her? 
A. $3,500 she received herself. 

Q. And you don't know of any especial purpose to 
which that has been appropriated? 
A. No, sir. 

Q. She owed you a thousand dollars? 
A. A thousand dollars, yes. 

Q. And the investments have been made in the way 
you have stated? 

A. In the way I have stated, yes. 

Defendant's counsel puts in evidence an assignment 

119 dated May 23rd, 1887, by George T. Vanderveer to 
Lucy Hopper Glover, assigning all his right, title and 
interest in and to the legacies given to him by the 
will of George B. Glover, amounting in the aggregate 
to $700. Marked Exhibit C. 

Defendant's counsel puts in evidence an assignment 
of legacy, dated May 23, 1887, by John Vanderveer to 
Lucy Hopper Glover, assigning all his right, title and 
interest in and to the legacies given to him by the 
will of George B. Glover, amounting to $450. Marked 
Exhibit D. 

Defendant's counsel puts in evidence an assignment 
dated May 23, 1887, by Harriet Jane Vanderveer, to 

120 Lucy Hopper Glover, assigning all her right, title and 
interest in and to the legacies given to her by the will 
of George B. Glover, amounting in the aggregate to 
$2000. Marked Exhibit E. 

Defendant's counsel puts in evidence an assignment 
of legacy, dated May 23, 1887, by Mary Vanderveer to 
Lucy Hopper Glover, assigning all her right, title and 
interest in and to the legacies given to her by the will 
of George B. Glover, amounting to $400. Marked 
Exhibit F. 
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Defendant's counsel puts in evidence an assignment 1 
of legacy, dated May 23, 1887, by Deborah G. Brown, 
to Lucy Hopper Glover, assigning all her right, title 
and interest, in and to the legacies given to her by 
the will of George B. Glover, amounting to $400. 
Marked Exhibit G. 

Defendant Rests. 

It is conceded that the legacy of the first class to 
the testator's mother lapsed. 

It is conceded that the legacy of the first class to 
Minnie Othman Glover also lapsed. 

It is conceded that the legacy of the second class to 
the testator's mother for $1,500, lapsed. 

It is conceded that the legacy of the second class to 
the niece, Minnie Othman Glover, of $500 lapsed. 

Mr. Candler. I calculate that there is a surplus of 
$2,500 in the hands of the defendant. 

It is conceded that the interest on $600, the amount 
of legacies claimed by the plaintiff, is $1-33.22, making 
the total amount claimed $733.22. 

Defendant's Counsel moves to dismiss the complaint 
and direct a verdict for the defendant. 
Motion denied. Exception taken". 

Plaintiff's counsel moves to direct a verdict for the 
plaintiff. 

The Court. Gentlemen of the Jury, this case, after 
all, presents no questions of fact on the evidence, for 
you to pass on. It is a simple question of law — whether 
this plaintiff is entitled to maintain this action for this 
legacy or not. The Court, for the purpose of the present 
disposition of the case, holds that he is entitled to it. 
Therefore, by direction of the Court, you will find a 
verdict for the plaintiff, for $733.22. 
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124 The jury returned a verdict as directed by the Court? 
for $733.22. 

Defendant's counsel excepts to the direction of the 
verdict. 

The Court directs that the exceptions be heard in 
the first instance at General Term, and that the entry 
of judgment meanwhile, be suspended. 

Thirty days to make a case. 

Mr. Candler. I ask for the usual allowance. 

The Court. You will get it if you hold your verdict. 



V2(y 
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At a General Term of the Supreme Court ' 
of the State of JNTew York, held in 
and for the Second Judicial Depart- 
ment at the Court House in the City 
of Poughkeepsie, County of Dutch- 
ess and State of New York, on the 
3rd day of August, 1892. 

Present: 

Hon. Joseph F. Barnard, Presiding Justice. 
Hon. Jackson O. Dykman, Justice. 



George B. Glover, 

Plaintiff, 

against 

Lucy H. Glover, individu- 
ally and as Executrix of the 
last Will and Testament of 
George B. Glover, deceased, 

Defendant. 

/ 

This action having been tried before the Honor- 
able Edgar M. Cullen, a Justice of this Court and 
a jury at a Circuit Court, and the Court having 
directed a verdict for the plaintiff for seven hun- 
dred and thirty-three 22-100 dollars, and a jury 
having returned a verdict as directed by the Court 
for said last named amount, and the defendant 
having taken exceptions to the direction of the 
verdict, and the Court having thereupon directed 
the said exceptions to be heard in the first instance 
at a General Term of this Court and that the entry 
of judgment be suspended meanwhile, and such 
exceptions coming on to be heard, now after hear- 
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130 ing Franklin B. Lord, Esq., of counsel for the 
defendant in support of the said exceptions, and 
Flamen B. Candler, Esq., of counsel for the plain- 
tiffin opposition thereto, and due deliberation hav- 
ing been had thereupon. 

Now on motion of Jay & Candler, attorneys for 
the plaintiffs, it is 

Ordered that the said exceptions be and the same 
hereby are overruled and judgment ordered for the 
plaintiff upon the verdict with costs and disburse- 
ments. 



1H1 



SUPREME COURT, 
County or Kings. 



GrEORGE B. GrLOVER, 

Plaintiff, 



against 



Lucy H. Glover, individu- 
ally and as Executrix of the 
Last Will and Testament of 
Gfeorge B. Glover, deceased, 
132 Defendant. 



Judgment. 

September 
12th, 1892. 



This action having come on for trial before the 
Honorable Edgar M. Cullen, a Justice of this 
Court and a Jury at a Circuit Court on the 19th 
day of November, 1891, and the Jury, by the di- 
rection of the Court, having rendered a verdict in 
favor of the plaintiff and. against the defendant for 
the sum o 1 seven hundred and thirty-three 22-100 
dollars, and the defendant having taken exceptions 



to the rulings on the trial and the said Justice 1 
having thereupon directed the said exceptions to 
be heard at a General Term of this Court, and the 
Court at General Term having heard counsel in 
support of the said exceptions and having heard 
counsel opposed, and on due deliberation having 
duly made and entered an order dated at a General 
Term of the Supreme Court held at the Court 
House in the City of Poughkeepsie on the 3rd day 
of August, 1892, overruling the said exceptions 
and ordering judgment for the plaintiff upon the 
said verdict with costs and disbursements, and an 
order having been duly made and entered herein 
on the 12th day of September, 1892, awarding the 
plaintiff an allowance of thirty-eight 40-100 dollars j 
in addition to his taxable costs and disbursements 
and the costs and disbursements of the plaintiff 
having been duly adjusted by the Clerk of this 
Court at the sum of three hundred and seventy- 
three 27-100 dollars, making together with the 
said allowance the sum of four hundred and eleven 
67-100 dollars. 

Now, on motion of Jity & Candler, attorneys for 
the plaintiff, it is 

Adjudged, that the plaintiff, George B. Glover, 
recover of the defendant Lucy H. Glover, indivi- 
dually and as executrix of the Last Will and Tes- 
tament of George B. Glover, deceased, the afore- 
said sum of seven hundred and thirty three 22-100 
dollars damages, and the aforesaid sum of four 1 
hundred and eleven 67-100 dollars costs, allow^- 
ance and disbursements as adjusted by the Clerk 
as aforesaid amounting in all to the sum of eleven 
hundred and forty-four 89-100 dollars, and that the 
plaintiff have execution therefor. 



JOHN COTTIER, 

Clerk, 
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SUPREME COURT, 
Kings County. 



George B. Glover 

Respondent, 

against 

Lucy H. Glover, individually 
and as Executrix of the last 
Will and Testament of George 
B. Glover, deceased, 

^Appellant. 



Please take notice, that the appellant above 
named appeals to the Court of Appeals from the 
order of the General Term of this Court, for the 
Second Judicial Department, entered in the office 
of the Clerk of the County of Kings, on the 6th day 
of September, 1892, overruling the exceptions taken 
upon the trial and directing judgment for the plain- 
tiff upon the verdict: and also appeals from the 
judgment entered upon said order in the office of 
the Clerk of the County of Kings on the/C£th day 
of September, 1892. 

8 Dated, New York, September 14, 1892. 

LORD, DAY & LORD, 

Appellant's Attorneys, 
120 Broadway, 
New York City. 
To the Clerk of the County of Kings, 
and to Messrs. Jay & Candler, 

Respondent's Attorney. 
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139 



GEORG-E B. GLOVER, 

against ; 
Lucy H. Glover, &o. 

/ 



Barnard, P. J. 

George B. -Glover, defendant's husband, died in 
China in October, 1885. On the 9th July, 1879, he 140 
executed a last Will and Testament in the City 
of Brooklyn, and on the 19th of June, 1885, he 
executed another will at Shanghai, China. 

By his last Will made in China he revokes all 
wills " heretofore made by me, save and except so 
much of the will made by me in the United .States 
in or about the year One Thousand Eight Hundred 
and Seventy, shortly after my marriage to my said 
wife, as is not inconsistent with the present will, 
it being my desire and intention that subject to 
the provisions of this present will, being in the 
first instance fully observed and carried out, my 
said previous will shall still remain in full force." 
Both wills were proven as one instrument. By the 
first will the testator gave $500.00 to George B. 
Glover, the plaintiff, and as to this sum the only 
question is, whether the legacy is a general legacy 
or is payable out of certain specific securities. The 
testator prefaces a list of legacies by a statement 
that he has " at present" certain securities which 
are stated in the will, showing a net sum of 
$30,214. 

The will then states as follows: "This sum I 
give, bequeath and dispose of as follows, to wit:" 
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142 The legacies are then bestowed ani " all the rest, 
residue and remainder of my personal estate as 
shown in the foregoing statement to my beloved 
wife, Lucy." 

The testator then mentions that he has a further 
sum due him from the Chinese Government and 
" when this is collected" he bequeaths and dis- 
jjoses of the amount as specified in the will. The 
legatees are then named and among them the plain- 
tiff is given $100. The remainder of all testator's 
personal estate is then given to his wife. By this 
will the plaintiff took a general legacy as to the 
$500. ' ' 

The testator intended to dispose of all his prop 
j j ^ erty and the enumeration of it in the will did not 
make the legacy specific. 

Plaintiff got no interest in any of the securities 
named. The case is very similar to Giddings v. 
Stewart, 16 N. Y., 365. ' 

In that case a bequest of $1,100 and interest upon 
it contained in a bond and mortgage described in 
the will, is held a general legacy and not subject 
to ademption by the extinction of the bond and 
mortgage in testator's- lifetime. 

So in Teft v. Porter, 8 N. Y., 516, a gift of bank 
sto3k in different proportions to two legatees was 
held general without a statement that the shares 
were to be taken from those owned at his death. 

The proof established that the debt duethetesta- 
144 tor from the Chinese Government was paid to him 
in his lifetime. 

It was also pro 7 en that the executrix had re- 
ceived, and there was in her hands enough to pay 
both legacies to the plaintiff. There is no good 
ground to question the appropriation of the esta'e 
by defendant, individually. 

She denies that there are any legacies due to the 
plaintiff, and avers that she hos not appropriate! 
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the estate, except so far as the same has been be- 
queathed to her. She claims the estate to have 
been given to her by a gift of the securities named 
in the first will. Code 1819. 

Judgment should therefore be affirmed with 
costs. 

"I do not sit."— E. M. C. 
' ' Concur. ' ' — D y km an. 



George B. Glover, 

Plff-Kespt. 

against ) 

Ltjcy H. Glover, 

Deft-Appellt. 

J 

Brief for Defendant-Appellant. 

The defendant is the widow of George B. Glover, 
late of Shanghai, China, Mr. Glover died in Oc- 
tober, 1885, in the City of Shanghai, leaving a will 
which he had executed on the 19th day of the 
previous June, and which is referred to for con- 
venience as the Chinese will. By this will he 
confirmed to his wife all property which he had 
previously transferred or caused to be registered 
in her name, and specifically devised and bequeath - 
3d to her all his land and house property in China, 
ill his shares in certain specified corporations in- 
cluding the Hong Kong and Shanghai Banking 
Corporations ; all bonds belonging to him in the 
Chinese Imperial Loan of 1881 ; all his, United 
States Consuls; his U. S. bonds for $4,000 bearing 
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interest at 4 per cent. ; his bonds in the Ottoman 
six per cent. Loan of 1869, or the bonds or securi- 
ties into which the same may have been or may 
be converted ; the sums of four thousand taels 
Shanghai sycee and two thousand taels Shanghai 
sycee on lixed deposit in his name with the Hong 
Kong and Shanghai Banking Corporation; the sum 
of one thousand dollars due him from F. R. Talbot, 
and all other moneys, stocks, funds, shares and 
securities in China, or elsewhere in Asia, and all 
his goods, chattels or personal effects in China, or 
elsewhere in Asia. (Case page 9.) 

He appointed his wife sole executrix and re- 
voked all other wills ' 4 save and except so much 
"of the will made by me in the United States in 
"or about the year one thousand eight hundred 
"and seventy, shortly after my marriage to my 
"said wife, as in not inconsistent with this present 
"will, it being my desire and intention that sub- 
ject to the provisions of this present will, being 
"in the first instance fully observed and carried 
"out, my said previous will shall still remain in 
4 -full force," 

It appears that Mr. Glover left no will executed 
about the year 1870, but did leave a will dated 
June 9, 1879. In this will, which is hereinafter 
referred to as the American will, the testator re- 
cites that he is the ow r ner of certain securities 
which are specifically set forth and which include 
shares of the Hong Kong & Shanghai Bank, bonds 
of the Chinese Imperial Loan of 1877, Turkish and 
Egyptian bonds, money on deposit in the Hong 
Kong & Shanghai Bank, and certain items due 
from various individuals, all of which foot up 
to $33,457. The will continues: "From the 
"above is to be deducted amount due Hong 
tfc Kong & Shanghai Bank of London about $2,500, 
"War Testimonial Fund $680.01, Robert Hart 
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' spent by him for me on my voyage home from 
' China in 1878, $63.63, leaving available for dis- 
tribution $30,214. This sum I give and be- 
" qneath and dispose of as follows to wit :" (Case 
pp. 12 and 13. 

Then follow pecuniary legacies as follows: 



To testator's brother Charles, $2,500 

To his sister Harriet Jane, 2, 000 

To his mother, (lapsed) 3,000 
To his niece Minnie Othenan Glover, (lapsed) 1,000 

To his nephew Charles Gardner Glover, 500 

To his niece Eva Ball Glover, 300 

To his niece Bessie Glover, 250 

To his niece Margy Glover, 250 

To his nephew George Bunker Glover, 500 

To his nephew George Glover Vanderveer, 500 

To his niece Lillie Vanderveer, 300 

To his niece May Vanderveer, 250 

To his nephew John Vanderveer, 250 

To his cousin Deborah G. Brown, 250 

To (my) his beloved wife the sum of 4,000 



"for a specific object referred to in a memo- 
' 'randum attached to this document and I 
"give, bequeath and devise all the rest, 
"residue and remainder of my personal es- 
tate, as sJiown in the foregoing state- 
"ment, to my beloved wife Lucy." (Case, 
p. 14.) 



$15,850 

The testator then refers to a retiring .allowance 
of $12,500, which he describes as "owing to him 
from the Chinese Government." When this is 
collected he directs that it shall be disposed of in 
particular legacies, as follows: 
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To his mother, (lapsed) $1,500 
To his niece Minnie Othenan Glover, (lapsed) 500 

To his nephew Charles G. Glover, 200 

To his niece Eva Ball Glover, 200 

To his niece Bessie Glover, 150 

To his niece Margy Glover, 150 

To his nephew George Bunker Glover, 100 

To his niece Lillie Vanderveer, 200 

To his niece May Vanderveer, 150 

To his nephew George G. Vanderveer, 200 

To his nephew John Vanderveer, 200 

To his brother's wife, Eva, * 500 

To his cousin Deborah G. Brown, 150 

To his god-child Charles E. G. Simpson, 250 

To his beloved wife the sum of 2,000 
u for the same specific object as the $4,000 
' deferred to and I give, bequeath and de- 
mise all the rest, residue and remainder 
-'of my personal estate to my beloved wife 
"Lucy." 



$6,450 

Both these instruments were admitted to pro- 
bate as the last will of the decedent by the Surro- 
gate of New York County, on the 26th day of 
February, 1889, and letters testamentary were 
issued to the defendant. 

In 1886 and 1887, the defendant, as Executrix 
of her husband, made claims against Mrs. Eva C. 
Glover, tfre widow and executrix of Charles H. 
Glover, the plaintiff's father, for certain moneys 
received by said Charles H. Glover from George 
B. Glover, as well as for the proceeds of certain 
real estate belonging to George B. Glover, which 
had been sold by Charles H. Glover as his attorney. 
She also claimed on her own behalf that she 
was the owner of two houses, 139 South 
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Elliott Place, and 299 Carle ton Avenue, in 
the City of Brooklyn; that the rents of these 
houses had been collected by Charles H, G-lover 
and that she was entitled to have the rents so 
received paid over to her. (Case p. 30-37,) After a 
long negotiation a settlement of these claims, in 
favor of the defendant indimdually as well as 
executrix, was arrived at by which the defendant 
was to receive in cash $3,500. and in bonds and 
mortgages $11,500. making in all $15,000. As 
part of this settlement, Mrs. Eva Glover assigned 
to the defendant the legacy to her husband, 
Charles B. Glover, as well as her own legacy under 
the American Will, and similar assignments were 
executed by the plaintiffs sisters Eva Ball Glover, 
Bessie Glover and Margy Glover. (Ex. No. 7, p. 
25.) At the time of this settlement the plaintiff 
was a minor and for this reason could not execute 
an assignment. (Case fol. 61 p. 21.) All the 
legacies left by the American Will have been 
assigned to the defendant except the legacies to 
the plaintiff and his brother Charles B. Glover and 
Charles E. G. Simpson. (See assignments referred 
to in Ex. 7 and introduced by defendant Ex. C, 
D, E, F, G, p. 40). The legacies to the plaintiff 
amount to $600, .to Charles G. Glover to $700 and 
to Charles E. G. Simpson $250. making in all 
$1,550. There are no other claims outstanding 
under the American Will. 

It appears from the evidence that a mortgage for 
$4,000. transferred to Mrs. Lucy H. Glover, 
the defendant, is still in the possession of her 
attorneys in New York, who have acted for her, 
not only in legal matters, but also as agents in 
respect to her property, and has not been trans- 
ferred or disposed of in any way and that sub- 
stantially all the property received by her on the 
settlement with the executrix of Charles H. 
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Glover lias been left in this country. (Case p. 38.) 

Up to November 14, 1889, the plaintiff asserted 
no claim to any legacy left to him by his uncle. 
About that he called upon Mr. Lord^ Mrs. Glover's 
counsel and attorney in fact, and asked for her 
address. 

It does not appear that he stated what his ob- 
ject was, nor does it appear that Mr. Lord knew 
the address asked for. According to the plaintiff ' s 
testimony he wrote a letter to his aunt directed 
either to Shanghai or Canton, he cannot xemember 
which. This letter is Exhibit No. 2 (p. 10). 
There is no evidence tp show that it was ever 
received by the defendant, but it does appear that 
no answer was received by the plaintiff. 

On the 4th day of February he wrote to Franklin 
B. Lord, Mrs. Glover's attorney, a letter which is 
in the case, Exhibit No. 3, page 20. In this he 
asks what, "if anything has been done by Mrs. 
Glover in regard to paying his legacy." To this 
Mr. Lord replied under date of Feb. 12th, (Ex. 
4, p. 20), that he had advised the defendant that 
the legacy had been revoked by the Chinese Will, 
but that he trusted the plaintiff would appreciate, 
without regard to the validity of the claim, that 
there were sufficient reasons why he should not as- 
sert it. On March ?th,t he plaintiff commenced 
this action by obtaining a writ of attach- 
ment against the property of the defendant 
without any further com munication either with 
the defendant or her counsel, who had acted 
for her, not only in that capacity, but as her 
attorney in fact, in regard to the receipt of 
moneys and in other ways. 



The legacies in the American Will payable out 
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of the securities, specifically referred to, amount 
to $15,850 of these, the legacy to the testator's 
mother $3,000, and to Minnie Othenan Glover, 
$1,000 have lapsed, 

The legacies given out of the retiring allowance 
amount to $6,550, of which the legacies to the 
testator's mother $1,500, and to his niece Minnie 
Othenan Glover, $500 have lapsed, leaving $4,450. 

The defendant has received in cash or securities 
on the settlement with Mrs. Eva C. Glover, as 
executrix of Charles H. Glover, deceased, $15,000. 
From this is to be deducted the expenses paid by 
the defendant, viz: to her counsel $1,000 (p. 37), 
her commissions and the debts recited in the 
American Will amounting to $3,244.24 which in 
the absence of evidence of payment must be con- 
sidered as still outstanding, and making these 
deductions the balance in the hands of the defend- 
ant is not sufficient to pay the legacies in the 
American Will if these legacies are held to be 
valid as appears from the following statement. 
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The legacies payable out of the specific 



securities amount to $15,850 

Of which the legacies to testator's 
mother and his niece Minnie O. 
Glover have lapsed 4,000 



Balance * $11,850 

The legacies payable out of the retiring 

allowance amount to 1 . 6,450 

Of which have lapsed 2,000 



Balance 4,450 

Total legacies under American Will, 

exclusive of residuary legacies $16,300 

Deducting legacies assigned as part of 

settlement, viz. 

Charles H. Glover $2,500 

Eva Glover. 500 

Eva Ball Glover .500 

Bessie Glover 400 

Margy Glover 400 

4,300 



Leaves legacies payable if valid out of 

property received on settlement 12,000 

Deducting from the amt.recd by the deft. 15, ('00.00 

The expenses paid by deft." p. 37 1,000 

Her commissions 325 

Debts due by testator as specified in 

American Will 3,244.24 4,560.24 



Leaves a balance of $10,463.70 

which is less than the amount of the legacies pay- 
able under the American Will if valid apart from 
the residuary legacies to defendant. 

The action was tried before Justice Cullen, who 
directed a verdict for plaintiff; exceptions to be 
heard at General Term. The exceptions having 
been overruled by the General Term, the defendant 
appealed from the judgment. 
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First Point. The defendant is named in 
the summons individually and as executrix of the 
last will and testament of George B. Grlover, 
deceased, and judgment is demanded against the 
defendant. 

It appears therefore, that the plaintiff sues, not 
merely to establish a legacy to be paid by the de- 
fendant out of the estate of the decedent in due 
course of administration, but to assert a claim 
against the defendant individually. 

To entitle him to sue the defendant in her re- 
presentative capacity, it is only necessary for him 
to show that he is entitled to a legacy under the 
will and that the executor had refused upon de- 
mand to pay it, (Code, §1819,) and in such an 
action neither the existence, sufficiency or want 
of assets could be pleaded by either party, (Code, 
§ 1824) and no costs could be awarded. (Code, 
§ 1835 and 1836). 

The only effect of the action would be to estab- 
lish the legacy, leaving its payment to the ordina- 
ry course of administration, and there fs no injus- 
tice in refusing costs to a legatee who sues for a 
legacy, because a more simple, expeditious, and 
effective remedy in most cases is provided by pro- 
ceedings in the Surrogate's Court to compel the 
executor or administrator to account. 

To entitle the plaintiff to recover against the 
defendant individually, it is necessary for him to 
show, not only that he was entitled to a legacy, 
but, that the defendant having assets sufficient to 
pay it with other legacies of the same class, not 
only ref used; to pay his legacy but had misappro- 
priated, the property and converted it to her own 
use. 
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In Hurlburt vs. Durant, (21 Hun., 481,) it was 
held that the mere failure to pay a legacy was not 
sufficient to charge the executor personally with- 
out evidence of illegal or improper conduct. 

The consideration of this case naturally divides 
itself into two branches: 

1st. Is the plaintiff entitled to a legacy under 
the American Will? 

2nd. Is the defendant personally liable for its 
payment? 



Second Point. As to the first question. 

While the two wills were admitted to probate 
together, as together constituting the testamentary 
disposition of the estate of George B. Glover, it is 
to be observed that in the will of 1885, the testator 
revokes all previous wills except so much of his 
American Will as is not inconsistent with the 
Chinese Will. The Chinese Will, is in the first 
instance to be fully observed and carried out. If 
therefore, there is any inconsistency, no matter 
how slight, between the provisions of the Ameri- 
can Will of 1879 and the Chinese Will of 1885, 
in respect to the plaintiff's legacy, the legacy must 
fail. . 

In the American Will the testator refers to 
certain specific securities and debts due to and by 
him and he estimates the value of the securities, 
after deducting the debts specified, at $30,214. 

4 'This sum" (which would naturally mean in the 
connection in which it is used, the aggregate of 
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the securities enumerated after paying the debts 
specified) he disposes of in the payment of certain 
specific legacies leaving the residue of his personal 
estate as shown in the statement to his widow. 

There is nothing in the will to show that the 
property enumerated was all the property of George 
B. Glover or that he intended the statement as an 
inventory of his estate and the fact that by a sub- 
sequent residuary clause, he left the rest, residue 
and, remainder of his personal estate to his wife 
would show that he had or expected to leave, other 
property. 

It is therefore evident that the intention of the 
testator was that out of the securities specifically 
enumerated in the first part of his American Will, 
there should be first paid by his executor the debts 
which are expressly charged upon that fund; that 
the residue of the said fund should be applied to 
the payment of the particular legacies and that 
whatever remained of the fund after paying the 
legacies should go to his widow. If the testator 
during his lifetime had paid some of the debts 
enumerated in the American Will, the payment 
would enure to the benefit of the legatees of the 
specific securities, and any other, debts would have 
to have been met out of his general estate. The 
fund is therefore a specific one the residue of which 
is specifically disposed of and the legacies payable 
out of it are specific. 

Paige v. Leapinwell, 18 Vesey, Jr. 463. 
Baddrick v. Stevens, 3 Bro. C. C. 431. 

The testator having, during his lifetime, either 
disposed of the securities out of which these lega- 
cies were to be paid, or by his Chinese Will given 



12 



them to his widow, absolutely, the legacies have 
been addeemed. 

Abnerthy v. Catlin, 2 Deiri., 341. 
Baddrick v. Stevens,, 3 Bro. C. C, 431. 
Fryer v. Morris, 9 Vesey Jr., 360. 
Gardner v. Printup, 2 Barb., 83. 

The same argument applies to the disposition of 
the retiring allowance. It was to be disposed of 
by the executors— having been received and dis- 
posed of by the testator the legacies have 1 een ad- 
deemed. 

See cases cited above. 

The whole tenor of the will favors this construc- 
tion. There is nothing to show that the testator 
intended to give a list of all his available property 
and that the legacies should be general legacies. 
On the contrary, it would seem that the American 
Will was drawn expressly with reference to the 
then investment of his property, with the intention 
of disposing of. certain securities by applying them 
to the payment of certain specilic legacies, leaving 
the residue to go under the residuary clause to the 
widow, and it may well have been drawn with the 
intention of enabling him to change its disposition 
without the necessity of redrawing his will. After 
having enumerated the securities and stated their 
estimated value he gives "this sum" which can 
hardly be intended as a reference to the particular 
amount but must mean the aggregate of these se- 
curities. The bequest of the residue to his widow, 
which follows the bequest payable out of specific 
securities, is not a general residuary bequest but a 
gift of all the rest, residue and remainder of his 
personal estate as shown in- tlie foregoing state 
merit and is followed in s subsequent part of the 
will by a general residuary bequest. 
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The bequest to the widow is, therefore, specific 
and it follows that the particular bequests which 
are to be taken out must also be specific. 

Whether a legacy shall be considered specific de- 
pends upon the intention of the testator or testa- 
trix to be derived from the language used in the 
bequests, construed in the light thrown upon it by 
all the other provisions of the will. 

The residuary bequest of the remainder of the 
testator's property " shown by the foregoing state- 
ment" read in connection with the general residu- 
ary clause shows that it was the intention of the 
testator that the widow should take in the first 
instance whatever and only what remained of the 
specific securities mentioned, after paying the 
particular legacies. Effect can only be given to 
this clause by considering all the legacies as speci- 
fic. 

The question as to whether the legacies from 
the retiring allowance are general or specific is 
covered by the case of Gardner v. Printup, 2 
Barb., 83, in which a bequest of the proceeds of a 
bond and mortgage was held to be specific and 
addeemed by the receipt of a portion of the 
money and a new bond and mortgage by the 
testator in his lifetime. 



Third Point. If the Court conclude that 
the legacies given by the American Will are 
demonstrative and not specific legacies, and are to 
be paid out of the general assets of the estate to 
the extent to which such assets shall be sufficient, 
the assets are not sufficient for the payment of 
the legacies. 
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If the legacies are demonstrative it must be 
taken that the intention of the testator' s was to 
dispose of the sum of $30,214. After particular 
legacies amounting to $15,850, he gives all the rest, 
residue and remainder or his personal estate, as 
shown on foregoing statement to his wife Lucy. 
If the residuary clause does not refer to the 
residue of the specific securities, it must refer to 
the residue of $30,214, or otherwise it would have no 
meaning. 

In this view, the residuary bequest to the 
defendant of the personal estate u as shown on the 
foregoing statement" is equivalent to a particular 
legacy to her of the difference between $30,214 and 
the particular legacies amounting to $15,850 or 
$14,364. Taking the estate liable to the pay- 
ment of the legacies under the American Will, 
if valid, at $15,000, and deducting therefrom the 
expenses paid by the defendant as executrix, 
$1,000, (Case page 37, fol. 111.) there remains 
$14,000, subject to her commissions and debts and 
other expenses. If the plaintiff's legacy is 
valid, the other legacies under the American Will, 
including the legacy to the defendant of $14,414, 
are equally valid. The plaintiff's residuary legacy 
payable out of specific securities, say $14,414 
added to the particular legacies, other than those 
assigned by plaintiff's mother and sisters, say 
$12,000, makes a total of 26,414, and the assets 
of the estate are insufficient to pay these legacies 
in full. 

The defendant cannot, therefore, be held liable 
for the payment of the plaintiff's legacy in full, 
but it must be abated and a reference should be 
ordered to ascertain the amount in her hands 
applicable to the payment of the outstanding 
legacies, and she cannot be held personally liable 
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but only as executrix, to the extent of the assets" as 
shown by the accouut. 

In this connection it may be observed that the 
legacies given by the American Will, out of speci- 
fic securities amount $15,800, and the residue 
to $14,364 or nearly one-half. In like manner the 
legacies given out of the retiring allowance esti- 
mated at £2,500 or $12,500 amount to $6,450 
leaving $6,050, which w^ould pass under the re- 
siduary clause. This can hardly be a mere coinci- 
dence, but as indicating an intention to give about 
one-half of the specific securities and the retiring 
allowance to his widow. 

Paige vs. Leppingwell (18 Vesey Jr. , 
461.) 

The testator devised his real estate to be 
sold for not less than £10,000; out of the 
proceeds he directed the disposition in sever- 
al sums of £3,000, £4,000, £500 and £300 
and gave the residue to F. and< G. The real 
estate only produced, £7,000. 

Held that the legacies, including the re- 
siduary legacy, were specific; that if the 
farm had produced £10,000, F. and G. 
would have received £2,200, being the differ- 
ence between the particular sums and the 
amount for which the property was directed 
to be sold, ; that they would, therefore, be 
entitled to share in the proceeds ratably 
with the other legatees. 



Fourth Point. Even if the Court held that- 
all the legacies in the American Will are general 
legacies, and entitled to priority over the residuary 
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legacies to defendant, the assets are insufficient to 
pay the plaintiff's legacy and other legacies of the 
same class. 

The general assets amount to 

about $15,000.00 
From this must be deducted 

the debts specified in the 

American Will, which in 

the absence of evidence 

must be considered as still 

due. $3,244.24 
The expenses paid by the de- 
fendant as above 1,000.00 
Her commissions 325.00 4,569.24 

Leaving a balance of $10,430.76 

The legacies given by the American Will, exclu- 
sive of those assigned to the defendant upon the 
settlement of the executrix of Charles H. Grlover, 
amount to $12,050. The assets are, therefore, 
insufficient to pay the legacies in full without 
regard to the residuary legacies to defendant and 
the executrix cannot be held liable except upon an 
accounting, and to the extent of the assets. 



Fifth Point. The evidence shows no appro- 
priation or conversion by the defendant of any 
of the property of the estate. 

All the legacies given by 
the American Will, exclud- 
ing lapsed legacies ? amount 

to $16,350 
There have been assigned to 
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the defendant, legacies 
amounting to $8,250 
She was entitled in her own 
right to particular legacies 
amounting to $6,000 

: — - $14,250 

Apart from any question as to the validity of 
these legacies, the defendant is. not liable as ex- 
ecutrix in any respect of the case for more than 
$2,000 

By leaving in the same condition in which it 
was assigned to her, the $4,000 bond and mort- 
gage of Mrs. Hastings (which is referred to in 
the release Exhibit No. 6, page 25, and the testi- 
mony of Mr. Lord (p. 87, fol 111), and produced in 
evidence (page 39), she has done everything that 
she could be required to do in following the strict- 
est line of duty. 

She has in no way converted any part of the 
estate. 

The Letter from Mr. Lord to the plaintiff (Ex- 
hibit No. 4, page 21,) does not assert any claim on 
her behalf to the estate. On the contrary, it in- 
vites the plaintiff to relinquish his claim without 
regard to its validity ; nor does the defendant in 
her answer claim the property. It is true that she 
asserts that the legacies to plaintiff have been re- 
voked, but the suit being against her in her indi- 
vidual capacity, she was entitled as residuary leg- 
atee to make this claim and it is followed by a 
specilic denial that she has appropriated any part 
of the property to her own use except in so far as 
specifically bequeathed to her or conveyed to her 
by the heirs of the testator. 
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Her defence should not be prejudiced by the 
fact that she has not made an inventory or applied 
for an accounting. At the time of the settlement 
with his mother, as his father's executrix, the 
plaintiff was a minor. Was it unreasonable to 
suppose that when he became of age he would 
relinquish a claim to a legacy given him by his 
uncle to whom his father was conceded to be 
heavily in debt,* when similar claims had been 
relinquished by nearly all the members of his 
family and was there any reason why the defend- 
ant should have incurred the expense of an ac- 
counting when, so far as she was aware, no other 
persons claimed any interest in the estate? 

It would have been courteous for the plaintiff 
to reply to Mr. Lord's letter before commencing 
an action. If he had replied asserting an inten- 
tion to press his claim, in all probability the de- 
fendant would have applied to the Surrogate's 
Court for a settlement of her account and in that 
proceeding the entire matter could have been ad- 
justed. No charge can be predicated against the 
plaintiff on account of her failure to lile an inven- 
tory or take proceedings for an accounting because 
she had been advised by her counsel that she was: 
not liable for the payment of the legacies under 
the American Will, and there was no occasion for 
an accounting, and the failure of the legatees to 
ask for an inventory or accounting, justified her in 
supposing that they conceded that they had no 
claims. 



Sixth Point. After receiving Mr. Lord's note 
of Feb. 12, 1890, instead of communicating with him 
or applying for an accounting in the Surrogate's 
Court the plaintiff commenced this action by 
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attachment, thus subjecting the defendant to the 
expense of defending, an action instead of the 
much less expensive proceeding before the Surro- 
gate for an accounting. This is an unusual form 
of action, and even if the plaintiff succeeds, he 
should not, in view of the intricacy of the questions 
involved; be allowed costs, which as the action is 
not for money only are within the discretion of 
the Court, 



Seventh Point. The defendants exception 
to the ruling denying her motion to dismiss 
the complaint and directing a verdict, are well 
taken, and the judgment should be reversed. 

Lord, Day & Lord, 
Defendants' Attorney. 

Franklin B. Lord, 

Of Counsel. 



